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IN THE 


Court of Appeals District of Columbia 


No. 5349 


Rev. John W. Sproul, Appellant, j 

i 

VS, 

Federal Radio Commission, Appellee. 


BRIEF AND ARGUMENT FOR APPELLANT 
STATEMENT 

j 

Appellant, the owner and operator of radioj station 
WMBJ, located at Pittsburgh, Pennsylvania, operat¬ 
ing on a frequency of 1500 kilocycles, with 100 watts 
power, and with hours of operation unlimited, under 
license from the Federal Radio Commission since 1928, 
on June 30, 1930, applied for renewal of such; license. 

The Commission directed a hearing on this applica¬ 
tion and fixed the date for October 3, 1930, (later con¬ 
tinued by the Commission to October 8) at the offices 
of the Commission in Washington, D. C., but giving no 
intimation that such hearing was not to be by the 
Commission. 

On the mentioned date, the appellant and hid counsel 


appeared at the offices of the Commission, when to his 
surprise it was found that an “examiner,” an em¬ 
ployee of the. Commission, had been designated by the 
Commission to hold such hearing under the Commis¬ 
sion’s General Order No. 93—Practice and Procedure 
before the Federal Radio Commission—which order 
had become effective on September 1, 1930. 

Appellant not apprehending that the Commission 
would so far forget, overlook, and disregard the law 
and the rights of the applicant by refusing at some 
proper stage of the proceedings to hear him and his 
counsel, and in the belief that such lawful and required 
hearing would be afforded him, as is provided in such 
General Order No. 93, (R. Sf ) and not desiring to 
be put to the further and considerable expense of ap¬ 
pearing in Washington, D. C., made no objection 
to the lack of lawful authority of an “examiner” of 
the Commission to administer oaths, take testimony, 
or conduct such pretended hearing. 

It is the fact that no member of the Commission 
appeared, presided, or in any way participated in such 
pretended “hearing,” or administered any oath or 
affirmation to any person appearing or participating 
therein. 

It is a further fact that there is no authority found 
in the Radio law, or elsewhere, giving to an examiner- 
employee of the Commission any authority to admin¬ 
ister oaths, take testimony, or hold hearings. The 
authority to do these things was by Congress lodged 
in, and restricted to, the Commission. In a proposed 
revision of the Radio law which passed both Houses 
of the last Congress, but which failed of enactment, 
there was a provision to confer authority upon exami¬ 
ners to administer oaths. 
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On January 12, 1931, appellant filed liis exceptions 
to the Report of the Examiner, and his request fdr oral 
argument before the Commission (R. fcy fy. 

In the meantime the license to operate the Station 
had been renewed from time to time, the last renewal 
being on January 20, 1931, to expire on April 30, 1931 

(R. -) or “until decision of the Commission,” 

which decision denying to the applicant renewal of his 
broadcast license was made by the Commission on Jan¬ 
uary 23, 1931, effective that date; which decision was 
made and entered without the Commission ever having 
heard the applicant or any argument with reference to 
his rights, and in contravention of its own rules of 
procedure as respects “unsworn documents and oral 
declarations.” (R. &J ). \ 

Co-incident with the denial of renewal of license to 
appellant, the Commission granted a construction per¬ 
mit to one William S. Walker for this same frequency, 
power and hours of operation for a station to be lo¬ 
cated at Pittsburgh, Pennsylvania. This party has 
not intervened in the appeal taken from the acjtion of 
the Commission. g£ 

Appellant perfected his appeal on January 29,1931, 
to. this Court in conformity to law. 


REASONS FOR APPEAL 


1. That such denial of renewal of license whs with¬ 
out a lawful hearing in that the pretended hearing 
before an Examiner, who is without lawful authority 
to administer oaths and take testimony, and!the re¬ 
fusal of the Co mm ission to hear the appellant or coun¬ 
sel before a quorum of the Commission is action with¬ 
out a hearing as required by law. 
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2. That the action of the Commission is without evi¬ 
dence to support the same in that no lawful evidence 
was lawfully taken by the Commission in its such pre¬ 
tended hearing. 

3. That the action of the Commission is contrary to 
the evidence, capricious and arbitrary, in that the only 
lawful and legal evidence before the Commission is its 
own records as follows: 

(a) A list of stations and their power, fre¬ 
quency and hours of operation, licensed in the 
band of frequencies in which authorization to op¬ 
erate is sought. 

(b) A list of all applications pending at the date 
on which such pretended hearing was had with re¬ 
spect to any station seeking to operate in said 
band. 

(c) Such of the Commission’s published rules, 
regulations and general orders as have to do with 
the band of frequencies in question and with the 
services permitted in such band. 

(d) Material copies of reports of any govern¬ 
mental department or agency made by an em¬ 
ployee thereof in the course of his duties. 

4. That the action of the Commission is capricious 
and arbitrary, inconsistent with and contrary to a se¬ 
ries of decisions of the Commission renewing appel¬ 
lant’s licenses from time to time, the last thereof being 
included in General Order No. 103, dated January 20, 
1931, whereby the license of said station was extended 
“until decision of the Commission” * * * “and in 
no event later than 3 A. M. Eastern Standard Time, 
April 30, 1931.” 
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5. That the action of the Commission is erroneous 
in law and contrary to the statutes in such cases made 
and provided. 

STATUTES INVOLVED 

The applicable portions of the statutes are [set out 
below: 


“® * * the commission * * * shall—(k) 
Have authority to hold hearings, summon wit¬ 
nesses, administer oaths, compel the production of 
books, documents, and papers, and to make such 
investigations as may be necessary in the perform¬ 
ance of its duties.” (Part Section 4, Radio Act of 
1927, Public 632, 69th Congress.) 

“The commission may appoint a secretary, and 
such clerks, special counsel, experts, examiners, 


and other employees as it may from time! to time 
find necessary for the proper performance of its 
duties and as from time to time may be appropri¬ 
ated for by Congress.” (Part Section 3, Radio 
Act of 1927.) | 

“Sec. 11. If upon examination of any applica¬ 


tion for a station license or for the renewal or 


modification of a station license the licensing au¬ 
thority shall determine that public interjest, con¬ 
venience or necessity would be served by the 
granting thereof, it shall authorize the issuance, 
renewal, or modification thereof in accordance 
with such finding. In the event the licensing au¬ 
thority upon examination of any such application 
does not reach such decision with respect thereto, 
it shall notify the applicant thereof, shall fix and 
give notice of a time and place for hearing there¬ 
on, and shall afford such applicant an opportunity 
to be heard under such rules and regulations as it 




may prescribe.” (First paragraph of Section 11, 
Radio Act of 1927.) 

“Sec. 16. (a) An appeal may be taken, in the 
manner hereinafter provided, from decisions of 
the commission to the Court of Appeals of the Dis¬ 
trict of Columbia in any of the following eases: 

(1) By any applicant for a station license, 
or for renewal of an existing station license, 
or for modification of an existing station li¬ 
cense, whose application is refused by the 
commission. * * *. 

“Such appeal shall be taken by filing with said 
court within twenty days after the decision com¬ 
plained of is effective, notice in writing of said 
appeal and a statement of the reasons therefor, 
together with proof of service of a true copy of 

said notice and statement upon the commission. 
* * * 

“(b) The commission shall thereupon immedi¬ 
ately, and in any event not later than five days 
from the date of such service upon it, mail or 
otherwise deliver a copy of said notice of appeal 
to each person, firm, or corporation shown by the 
records of the commission to be interested in such 
appeal and to have a right to intervene therein, 
* * *. Within thirty days after the filing of 

said appeal the commission shall file with the court 
the originals or certified copies of all papers and 
evidence presented to it upon the application in¬ 
volved or upon its order revoking, modifying, or 
suspending a license, and also a like copy of its 
decision thereon, and shall within thirty days 
thereafter file a full statement in writing of the 
facts and grounds for its decision as found and 
given by it, and a list of all interested- persons, 
firms, or corporations to whom it has mailed or 
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otherwise delivered a copy of said notice of 
appeal. 

“(c) Within thirty days after filing of said ap¬ 
peal any interested person, firm, or corporation 
may intervene and participate in the proceedings 
had upon said appeal by filing * * * etc.;* * *. 

“(d) At the earliest convenient time tlje court 
shall hear and determine the appeal upon the rec¬ 
ord before it, and shall have power, upon such 
record, to enter a judgment affirming or reversing 
the decision of the commission, and, in event the 
court shall render a decision and enter an order 
reversing the decision of the commission,, it shall 
remand the case to the commission to carry out 
the judgment of the court: Provided, further, 
That the review by the court shall be limited to 
questions of law and that findings of fact by the 
commission, if supported by substantial evidence 
shall be conclusive unless it shall clearly appear 
that the findings o'f the commission are arbitrary 
or capricious. The court’s judgment shall;be final, 
subject, however, to review by the Supreme Court 
of the United States upon writ of certiorari on 
petition therefor under section 347 of title 28 of 
the Judicial Code by appellant, by the commission, 
or by any interested party intervening iii the ap¬ 
peal.” (Relevant portions of Section‘16, Radio 
Act of 1927, as amended by Public No. 494, July 1, 
1930, 71st Congress.) •|f-: 

QUESTIONS PRESENTED 

1. GENERAL ORDER NO. 93—PRACTICE AND 
PROCEDURE BEFORE THE FEDERAL RADIO 
COMMISSION—AS ADMINISTERED IN THIS 
CASE IS ILLEGAL AND INVALID. 

2. NO LAWFUL HEARING WAS AFFORDED 
APPELLANT AS REQUIRED BY LAW. ! 



3. THE ACTION OF THE COMMISSION WAS 
NOT BASED UPON LAWFUL EVIDENCE. 

4. THE ACTION OF THE COMMISSION WAS 
CAPRICIOUS AND ARBITRARY. 

5. THE ACTION OF THE COMMISSION WAS 
ERRONEOUS IN LAW AND CONTRARY TO THE 
STATUTES IN SUCH CASES MADE AND PRO¬ 
VIDED. 

6. THE ACTION OF THE COMMISSION WAS 
A DENIAL OF DUE PROCESS OF LAW. 

ARGUMENT 

I. 

GENERAL ORDER NO. 93—PRACTICE AND 
PROCEDURE BEFORE THE FEDERAL RADIO 
COMMISSION—AS ADMINISTERED IN THIS 
CASE IS ILLEGAL AND INVALID. 


The statute above quoted (section 11) is the basis 
for the authority of the Commission to establish pro¬ 
cedure rules. 

This law, as well as the general principle of juris- 
prudence, presupposes that rules so made shall be valid 
rules and be not contrary to the Constitution, the 
statute, or the law of the land. 

Neither the authority nor the wisdom of the Federal 
Radio Commission to make lawful procedure rules for 
the conduct of causes before it is here questioned, nor 
is it here questioned that those of its said rules as are 
applicable and pertaining to the issue here raised (R. 
...;) might not be so administered as to afford a law- 
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ful hearing as well as constitute “due process!” and 
sufficiently protect the rights of applicants before the 
Commission. 

The applicable and material portions of Gfenera'l 
Order No. 93 are: 

[ 

Subtitle D—Formal Hearings and the Conduct Thereof 

Sec. 4. TAKING OF TESTIMONY AND ARGU¬ 
MENT.—In ease of any formal hearing herein pro¬ 
vided for the testimony may be taken before a quorum 
of the commission, before less than a quorum; of the 
commission or before any examiner appointed! by the 
commission in the discretion of the commission, as 
follows: 

(a) In the event that the testimony is taken before 
the commission it may be followed by oral argument 
by the parties or by the filing of briefs, or both, at the 
discretion of the commission, and the case shall there¬ 
after be decided by the commission on the basis of the 
testimony heard and the proceedings had. 

(b) In the event that the testimony is taken before 
less than a quorum of the commission or before an 
examiner, the testimony, duly transcribed, shall be 
reported back to the commission by the persoii or per¬ 
sons conducting such hearing together with a written 
report containing recommendations as to the (decision 
to be made thereon and the facts and grounds upon 
which such recommendation is based. A copjt of such 
report shall be mailed by the commission to each party 
participating in the hearing, and such party or parties 
shall have the right, providing the same is Exercised 
within a perod of 15 days from the mailing of such 



report, to file exceptions to said report. Such excep¬ 
tions shall point out with particularity the alleged 
error in said report and shall contain specific refer¬ 
ence to the page or pages of the transcript of hearing 
or report referred to. In case any party filing an ex¬ 
ception to a report desires oral argument thereon, he 
shall accompany the exceptions with a written request 
for such argument before a quorum of the commission 
and shall file therewith an affidavit stating that a copy 
of such exceptions and request for oral argument has 
been mailed to or served upon every other party par¬ 
ticipating in the hearing. Upon receipt of such request 
and affidavit, the commission may in its discretion fix 
a time for such oral argument t o be held at its office 
in Washington, I). C., and give adequate notice to all 
parties participating in the hearing or it may consider 
and decide such matter without argument. 

“See. 8. EVIDENCE.—Except as hereinafter stated 
the rules of evidence governing civil proceedings in the 
courts of the United States shall govern formal hear¬ 
ings before the commission, any commissioner or ex¬ 
aminer, provided, however, that the commission re¬ 
serves the right to relax such rules in any ease where 
in its judgment the ends of justice will be better served 
by so doing.” * * * (e) Except as herein expressly 
stated, unsworn documents and oral declarations will 
not be received in evidence.” 

It will be observed that these rules are capable of 
being so administered as to be within a reasonable 
interpretation of the conferred statutory authority. 
By being so administered, where at some proper stage 
of the proceedings, the Commission gives a hearing to 
the parties before it, that the Constitutional and other 


guaranties may be afforded. But such is not this case. 

The principle of law surrounding the authority of 
an administrative commission to make rules has been 
thus stated: 

j 

“A legislature in enacting a law complete in it¬ 
self, designed to accomplish the regulation of par¬ 
ticular matters falling within its jurisdiction, may 
expressly authorize an administrative commission 
within definite, valid limits to provide rules and 
regulations for the complete operation gnd en¬ 
forcement of the law within its expressed [general 
purpose.” 

i 

6 Ruling Case Law, Section 178. | ' ‘ 

“Rules and regulations made by the Commis¬ 
sion to carry out in detail the expressed design of 
the statute, must be prescribed as provided in the 
law, must be reasonable and just, must be in ac¬ 
cord with the statute authorizing them, I* * * 

and must not violate any provision or principle of 
laW.” ,j: 

I. . 

State vs. Atlantic Coast Line, 32 L. R. A. (N. 

S.) 639. ; 

It will be observed from an examination of the stat¬ 
utes heretofore set out that it is the “Commission” 
which is authorized to make rules, but as before noted, 
these rules must not “violate any provision or prin¬ 
ciple of law.” ., 

A fundamental principle of law is that provision in 
the 5th Amendment of the Constitution of the United 
States which reads: 

“Nor (shall any person) be deprived of life, 
liberty or property without due process [of law.” 
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“Due process of law must be a course of legal 
proceedings, according to those rules and forms 
which have been established for the protection 
of private rights. It must be one that is appro¬ 
priate to the case, and just to the parties affected. 
It must be pursued in the ordinary manner pre¬ 
scribed by the law. It must give to the parties 
to be affected an opportunity to be heard respect¬ 
ing the justice of the judgment sought. It must 
be one which hears before it condemns, proceeds 
upon inquiry, and renders judgment only after 
trial.” 

Burton v. Platter, 53 Fed. 904. 

Here are four “musts,” count them. General Order 
93 of the Commission as here administered overlooks 
a number of them. This order attempts to interject 
into the procedure, “hearings” before “examiners,” 
although the Radio Act provides only for “hearings” 
by the Commission. 

“Due process of law means that the parties or 
officers authorized * * * shall beep within the au¬ 
thority conferred, and observe every regulation 
which the act makes.” 

Chi. Bur. & Quincy v. Chicago, 166 U. S. 226. 

“The clause (due process) means, therefore, 
that there can be no proceedings against life, lib¬ 
erty, or property which may result in the depriva¬ 
tion of either, without the observance of those gen¬ 
eral rules established in our system of jurispru¬ 
dence for the security of private rights. * * * an 
opportunity to be heard.” 

Hagar v. Reclamation Dist., Ill U. S., 701. 
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“Though the law itself be fair on its face and 
impartial in appearance, yet, if it is applied and 
administered by public authority with an evil eye 
and an unequal hand, so as practically to make 
unjust and illegal discriminations between persons 
in similar circumstances, material to their rights, 
the denial of equal justice is still within the pro¬ 
hibition of the Constitution.” 


Yick Wo vs. Hopkins, 118 U. S. 356. 

We have hers in the provisions of this General Or¬ 
der 93, as carried out in this case, a violation of the 
Constitution, a want of conformity to statutory au¬ 
thority and the exercise of power above and; beyond 
the authority conferred. The law authorizes the mak¬ 
ing of rules, but it requires the licensing authority 
(the Commission) to afford a hearing. Rules to be 
lawful must neither by their terms nor in practice 
violate the Constitutional rights of the applicant nor 
transcend statutory authority. 

This duty to “afford a hearing” is by lawi charged 
and fixed as the duty of the Commission. 

See also: Union Bridge Co. vs. U. S. 204, U. S. 

364. 

Delegata postestas non potest delegari. A delegated 
authority cannot be delegated. j 


NO LAWFUL -HEARING WAS AFFORDED AP¬ 
PELLANT AS REQUIRED BY LAW 

It will not be contended that any member of the Com- 









mission appeared, presided or in any way participated 
in the pretended “hearing” in this case or adminis¬ 
tered any oath or affirmation to any person appearing 
or participating therein. Examiners are not permitted 
to hear argument and the Commission would not. 

In addition to the applicability of cases hereinbe¬ 
fore cited see: 

“Whether a hearing was full must be deter¬ 
mined by the character of the hearing, not by that 
of the order entered thereon. A full heaving is 
one in which ample opportunity is afforded to all 
parties to make, by evidence and argument, a 
showing fairly adequate to establish the propriety 
or impropriety, from the standpoint of justice and 
la'W, of the step asked to be taken.” 

Akron C. & Y. R. Co. v. U. S. 261, U. S. 184. 

As pointed out by the Supreme Court of the United 
States in the citation above quoted, “argument” is an 
essential part of every lawful hearing, or as was stated 
by the learned Justice in Underwood v. McVeigh, 23 
Gratt. 409: 

“The decisions of all the tribunals of every 
country where an enlightened jurisprudence pre¬ 
vails are all one way. It lies at the very founda¬ 
tion of justice, that every person who is to be 
affected by an adjudication should have the op¬ 
portunity of heing heard in defense, both in re¬ 
pelling the allegations of fact and upon the mat¬ 
ters of law; and no sentence of any court is en¬ 
titled to the least respect in any other court, or 
elsewhere, when it has been pronounced ex parte 
and without opportunity of defense.” 
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To “hear” requires the exercise of one of the five 
senses. We do not “hear” when we read, nor;do we 
“hear” when we “feel” disgust or chagrin. 

- 

“The very essence of a hearing, however, is the 
right, not simply the privilege, ‘to support one’s 
contention or position by argument, however brief, 
and if need be by proof, however informal,’ be¬ 
fore a tribunal authorized to act and willing and 
ready to do so.” 

Denver v. State Invest. Co., 33 L. E. A. (N. S.) 
395, citing Stuart v. Palmer, 74 N Y. 183, 30 
Am. Eep. 289. 

“By a hearing is meant a chance to present 
such arguments and authority as the nature of 
the case may, in counsel’s opinion, warrant; not 
merely the privilege of hearing a judgment pro¬ 
nounced which has already been formed by the 
court.” (Commission.) 

Crucia v. Behrman, 147 La. 157, 84 Sou. Eep. 
523. j 

It will be observed that it is “counsel’s opinion” 
which must be considered, in reason of course, but 
nevertheless to be respected. 

Certainly, all these rights may be waived! or lost 
through neglect, or substituted methods may be ac¬ 
cepted, but their existence continues to surround in¬ 
terested parties like the cloak,of presumed innocence 
about one accused. | 

Hearing “imports oral argument if seasonably re- 



iStiles v. Edwards, 95 Cal. 41, 44, 30 Pae. Rep. 
134; 

Schmidt, v. Boyle, 54 Neb. 387, 74 N. W. Rep. 
964. 

“The receiving of facts and arguments thereon 
for the purpose of deciding correctly.” 

Merritt v. Portehaster, 8 Hun. (N. Y.) 40, 45; 
Lewisburg Bridge Co. v. Union, etc., Coun¬ 
ties, 232 Penna. 255, quoted with approval in 
State v. Sechorn, 223 S. W. Rep. 664, 670. 

A hearing is not afforded unless the party has an 
opportunity to be heard “upon matters of law.” 

All the authorities agree that oral argument upon 
the issues presented, matters of law as well as matters 
of fact, seasonably requested, is essential to a lawful 
hearing; and that to constitute “due process” each 
must be heard by the tribunal authorized to act and 
willing and ready to do so—in this case the Commis¬ 
sion, and not an employee thereof, whatever his rank 
or title. s 

No opportunity to present facts to the Commission 
nor argument upon the applicable law or facts was al¬ 
lowed or granted in this case. 

“Due process of law also means that the parties 
or officers authorized * * * shall keep within the 
authority conferred, and observe every regulation 
which the act makes.” 

Chi. Bur. & Quincy v. Chicago, 166 U. S. 226. 

“But it had come to pass prior to the passage 
of the act creating the Commerce court that, in 
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considering the subject of orders of the Commis¬ 
sion, for the purpose of enforcing or restraining 
their enforcement, the eourts were confined by 
statutory operation to determining whether there 
had been violations of the Constitution, a want of 
conformity to statutory authority, or of ascertain¬ 
ing whether power had been so arbitrarily exer¬ 
cised as virtually to transcend the authority con¬ 
ferred, although it may be not technically doing 
so.” 

Procter & Gamble v. U. S., 225 U. S. 282. 

No lawful hearing as required by law was had. 


III. 


THE ACTION OF THE COMMISSION WAS NOT 
BASED UPON LAWFUL EVIDENCE 

“A finding without evidence is beyond the 
power of the Commission.” 


I. C. C. v. Louisville & N. R. Co., 227 \J. S. 88. 


The Radio Commission by its Rules (R. 
vides: 




pro- 


“ Except as herein expressly stated, unsworn 
documents and oral declarations will not be re¬ 
ceived in evidence.” 


Speaking of the Interstate Commerce Comndission in 
I. C. C. v. Louisville & N. R. Co., 227 U. S. 88, the Su¬ 
preme Court of the United States declared: ! 

“The Commission is an administrative body 
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and even where it acts'in a quasi judicial capacity, 
is not limited by the strict rules, as to the admis¬ 
sibility of evidence, which prevail in suits between 
private parties. But the more liberal the practice 
in admitting testimony, the more imperative the 
obligation to preserve the essential rules of evi¬ 
dence by which rights are asserted or defended. 

. In such cases the Commissioners cannot act upon 
their own information as could jurors in primitive- 
days.” (Italics ours.) 

This pertinent statement was quoted with approval 
by this 1 Court in Federal Radio Commission v. Strom- 
berg-Carlson Telephone Mfg. Co. 46 Fed. (2d) 612. 

As “Examiners” or other employees of the Com¬ 
mission are without lawful authority to administer 
oaths, no evidence was taken by or before the Com¬ 
mission. No waiver or condonation of this defect could 
be accomplished save by the Commission having 
granted the request for oral argument before a quorum 
of the Commission, where had such objection not been 
saved, it would have properly been considered as 
waived. But such request for argument was ignored 
and denied. , 

It will not be controverted that nowhere in the Radio 
Act is any authority conferred upon “examiners” to 
administer oaths or take testimony. Such authority is 
by the 1 Act only given to the “Commission.” Its ut¬ 
most extent can go only to a member of the Commis¬ 
sion. 

In no place in the Radio Act is any authority given 
to anyone to hold the required “hearings,” save to the 
Commission. 

It is a familiar rule of law, universally recognized, 
that all authority to “administer oaths’-’ and take “tes- 
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timonv” must be conferred by law; save only the in¬ 
herent power of constitutional courts. Herbert v. 
Roxana Petroleum Corp., 12 Fed. (2d) 81. 

Congress has uniformly followed this very salutary 
rule, verified not only by the Radio Act itself, but by- 
special authority conferred upon “examiners!’ of the 
Interstate Commerce Commission and of the Federal 
Trade Commission, and by the proposal to give such 
authority in a bill which did not become a law in the 
last Congress, as respects “examiners” of the Fed¬ 
eral Radio Commission. 

For the Commission to adopt, as it did, an,examin¬ 
er’s report as a “statement in writing of the facts and 
grounds for its decision as found and given by it” (R. 

rY ) was to act upon “unsworn oral declarations” in 
violation of its own rules; without evidence and with¬ 
out having afforded that hearing required by ^aw, and 
in the language of the Supreme Court, quote)! above, 
“act upon their own information as could jurors in 
primitive days.” 

Such is neither “due process” nor statutory con¬ 
formity. 

It is a matter of common knowledge that since the 
filing of the appeal in this case the Commission has 
held hearings on exceptions to Examiners Reports and 
in one notable instance has sat as a body to t.hke orig¬ 
inally the testimony presented on the application for 
renewal of broadcast license by the Radio Corpora¬ 
tion of America and its subsidiaries. 

However much it may be the desire of the Commis¬ 
sion to minimize its labors, and by complicated and 
arbitrary rules of procedure avoid its statutory re¬ 
sponsibility of affording “hearings” to applicants for 
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renewal of broadcast or other license, such strong- 
armed methods as were employed in this case may not 
properly receive the sanction of this or any other 
court. 


IV. 

THE ACTION OP THE COMMISSION WAS 
CAPRICIOUS AND ARBITRARY 

In addition to the authorities and comments herein¬ 
before set out it will be noted by an examination of 
page 10 of the manuscript record herein, that there is 
set forth the action of the Commission in this ease in 
the following words: 

“the exceptions being overruled, the Commission 
found that public interest, convenience and neces¬ 
sity would not be served by granting of said ap¬ 
plication on the grounds and for the reasons set 
out in Examiner’s Report No. 47, and adopted said 
report as a statement in writing of the facts and 
grounds for its decision as found and given by it. 
The Commission therefore directed that an order 
be.entered reciting said findings and denying said 
application.” 

Let it here be noted that the “grounds and reasons” 
given by the Commission are said by it to be those 
“set hut in Examiner’s Report No. 47,” and that the 
Commission “adopted said report as a statement in 
writing of the facts and grounds for its decision as 
found and given by it.” 

The Commission might just as well have picked its 
facts and conclusions from the rarified surrounding 
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ether, as to have attempted to acquire them| in this 
way. Such proceedings do not “afford such applicant 
an opportunity to be heard” as required by the law, 
(See. 11, Radio Act, 1927, quoted above.) 

The case falls squarely within the principle an¬ 
nounced by this court: 


“Where a broadcasting station has been con¬ 
structed and maintained in good faith, it is in the 
interest of the public and common justice to the 
owner of the station that its status should not be 
injuriously affected, except for compelling rea¬ 
sons. (Chicago Federation of Labor case, 41 Fed. 
(2d) 422. Unless such a policy is maintained, the 
public will not receive the character of service 
which we are convinced the Radio Act was in¬ 
tended to insure. No station that has been oper¬ 
ated in good faith should be subjected to a change 
of frequency or power or to a reduction of its nor¬ 
mal and established service area except for com¬ 
pelling reasons.” 

Journal Co. v. Commission, decided by this 
Court, March 2, 1931, 48 Fed. (2d) 4^1. 

This case was sent back to the Commission with di¬ 
rection to afford a hearing. 

The denial of a hearing; proceeding to a judgment 
without lawful evidence; and without due process of 
law and in total disregard of statutory authority and 
of the rights of this applicant was capricious and arbi¬ 
trary action. 

As was said by Davis (Law of Radio, p. 62): 

“Plainly, therefore, it is not in the public in¬ 
terest to destroy an existing station merely to ad¬ 
mit a new one.” 
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Y. 


THE ACTION OF THE COMMISSION WAS ER¬ 
RONEOUS IN LAW AND CONTRARY TO THE 
STATUTES IN SUCH CASES MADE AND PRO¬ 
VIDED. 

This is but a restatement of the principles of law 
and recital of facts and proceeding; hereinbefore set 
forth and requires no elaboration. 

VI. 

THE ACTION OF THE COMMISSION WAS A DE¬ 
NIAL OF DUE PROCESS OF LAW 

It certainly is not due process of law when a party 
who has been conducting- a lawful business has been 
called to appear, or appears before a tribunal with 
power to act upon and decide the issues presented, 
and where he finds that he is required to present his 
observations without argument before another, who is 
without authority to administer oaths, but who never¬ 
theless pretends to act for the deciding tribunal, but 
who hears no argument upon the issues presented 
in the citation and answer, and who thereupon in the 
secrecy of his chambers prepares his views upon the 
matters believed by him to be presented, and who, 
thereupon lays such views before the authority which 
under the law must judge and determine, which body 
thereupon after request to be heard before a quorum 
thereof, omits or refuses such hearing and argument, 
though by law required to “afford such applicant an 
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opportunity to be heard;” and which body from the 
soundproof seclusion of its chambers announces its de¬ 
cision to a waiting world by means of a press release 
without ever having come in contact or listened to the 
applicant or his counsel. 

We confidently assert that the right to property and 
the guarantee that it shall not be taken without due 
process of law, does not rest upon a basis so unsub¬ 
stantial. 

However ephemeral is the right of operation of a 
radio station, such right may not be abrogated or de¬ 
stroyed but by proceeding's under and within!the law, 
and which duly preserve due process. 

Such rights to the use of property and to; conduct 
a lawful business may be likened to the right of an 
attorney to pursue the practice of his profession. It 
has frequently been decided by the highest coiirts that 
such a right is a right of property and that sikch right 
to conduct a lawful business is within the protection 
of the Fifth Amendment. 

“They hold their office during good behavior 
and can only be deprived of it for miscojiduct as¬ 
certained and declared by the judgment of the 
court after opportunity to be heard has been af¬ 
forded. ’ ’ 

I 

Ex parte Garland, 4 Wall. 333. 

We are of opinion that we are past the time when it 
would be appropriate to paraphrase the bard Scott, by 
some such lines as these: 


We oft have heard of Radio law, 



How in the morn they hang and draw, 

And sit in judgment after. 

CONCLUSION 

We respectfully submit the General Order No. 93 of 
the Commission as applied herein is illegal and invalid 
and that this record discloses that the action of the 
Commission on this application was without a lawful 
hearing; was not based upon lawful evidence; was ca¬ 
pricious and arbitrary; was erroneous in law and 
contrary to law, and was a denial of due process, and 
that the order of the Commission made in this ease 
should be set aside. 

Kespectfully submitted, 

Nathan B. Williams, 

W. D. Jamieson, 

Counsel for Appellant. 

Washington, D. C. 
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In the Court of Appeals of the District of 
Columbia ! 

No. 5349 

Ret. John W. Spbottl, appellant 

v. \ 

Federal Radio Commission, appellee 


B RIEF ON BEHALF OF THE FEDERAL RADIO COMMISSION 


STATEMENT OF THE CASE 

Appellant herein was, with the exceptions here¬ 
inafter noted, the owner and operator of a radio 
broadcasting station designated by the call signals 
WMBJ from October, 1928, to January 23j 1931. 
This station was located at Pittsburgh, Pa., and 
was known under the Commission’s system cjf clas¬ 
sification and allocation as a local station, being 
licensed to operate on the frequency 1,500 kilo¬ 
cycles with 100 watts power, hours of operation 
unlimited. 

On June 30,1930, appellant applied for renewal 
of station license for the regular ninety-day term 
for which licenses were then being granted and 
issued by the Commission (R. 18). The Com- 

(i) ';| 1 
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mission upon examination of this application, and 
with such other information as was available to it, 
was unable to determine that public interest, con¬ 
venience, and necessity would be served by the 
granting thereof, and designated the same for hear¬ 
ing on October 3, 1930, pursuant to Section 11 of 
the Radio Act of 1927, as amended (R. 71). The 
hearing date was later continued to October 8, 
1930 (R. 74), at which time a hearing was had upon 
appellant’s application for renewal of license and 
the applications of two others, Pittsburgh Broad¬ 
casters and William S. Walker, for construction 
permits. These applications for construction per¬ 
mits requested authority to construct stations at 
Pittsburgh to operate, when constructed, by uti¬ 
lizing the facilities then assigned to appellant. 

The facts developed upon the hearing showed 
that early in 1929 appellant became insolvent and 
was involved in debt to the extent of more than 
$100,000 (R. 175-179) ; that subsequently, in April, 
1930, the transmitter of his station was sold to sat¬ 
isfy creditors, and purchased, dismantled, and re¬ 
moved by them (R. 181; 208); that appellant, an 
evangelist by occupation, was wholly dependent 
upon his income, which consisted largely of con¬ 
tributions from listeners (R. 178), so he imme¬ 
diately leased new transmitting apparatus, and, 
without a construction permit or any other au¬ 
thority from the Commission, proceeded to install, 
and, after installation, to operate the new equip- 
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ment (R. 181; 193; 208-209). The new transmitter 
was operated until September, 1930, at which time 
its operation was discontinued upon the report of 
a radio inspector who found the transmitter to be 
very poorly constructed (R. 181—183; 240-243). 
At about this time appellant failed to make pay¬ 
ments due under the lease agreement by which he 
had secured the use of the new transmitter and the 
same was taken from him by the lessor (:R. 181- 
190; 230). 

Upon the date of the hearing appellant admitted 
that there were judgments then outstanding 
against him to the extent of more than $50,000 (R. 
194-195; 217), and that he had assets of only about 
$500; that he had no credit standing in Pittsburgh 
(R. 195); that his only source of income was his 
evangelistic work (R. 178); and that if he Were able 
to construct new transmitting apparatus there 
would be nothing to prevent his creditors from 
seizing the same as soon as it was installed (R. 218- 
219). He further testified that he then had ! no radio 
station which could be operated in the event that his 
application for renewal of license was j granted 
(R. 220-221). 

The hearing of October 8,1930, and all other pro¬ 
cedural steps leading up to the decision complained 
of were taken pursuant to the Commission’s Gen¬ 
eral Order No. 93, enacted and promulgated pur¬ 
suant to the authority contained in Sectipn 11 of 
the Act. Appellant appeared in person and by at- 
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torney and without objection freely participated 
in the hearing which was held before an examiner 
appointed by the Commission. No contention is 
made that the Commission did not literally follow 
the applicable provisions of its General Order 
No. 93. 

Section 7 of subtitle B of that Order governs the 
designation of applications for hearing, the notice 
to parties, and the steps leading up to hearing on 
the application. Section 4 of subtitle D governs the 
actual conduct of the hearing and provides in sub¬ 
stance that cases may be heard by an examiner who 
shall report back to the Commission a transcript of 
the testimony taken, together with a written report 
containing recommendations as to the decision to be 
made thereon, and the facts and grounds upon 
which such decision is based. This section further 
provides for a submission of such report to the 
parties participating in the hearing and the filing 
of exceptions thereto. Oral argument on such ex¬ 
ceptions is not given as a matter of right but on 
request therefor the rule provides that the Com¬ 
mission may in its discretion grant such argument. 
Section 8 of subtitle D prescribes the kind of evi¬ 
dence which will be received and considered by the 
Commission upon such hearing, and provides that 
with the certain exceptions therein stated rules of 
evidence employed in hearings before the Commis¬ 
sion shall be in conformity with those governing 
civil proceedings in the United States courts with 
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the right of the Commission to relax such pules in 
the ends of justice. 

On December 20, 1930, the examiner who con¬ 
ducted the hearing submitted his report to the Com¬ 
mission, which report contained a statement of the 
facts developed upon the hearing, his findings 
thereon, and a recommendation to the Commission 
that appellant’s application be denied; that the ap¬ 
plication of Pittsburgh Broadcasters be j denied; 
and that the application of William S. Walker be 
granted. 

On January 12,1931, and in conformity with the 
provisions of General Order No. 93, appellant filed' 
his exceptions to the report of the examiner and 
his request for oral argument thereon before a 
quorum of the Commission. Appellant then made 
no objection to the conduct of the hearing but ex¬ 
cepted only to the examiner’s findings and conclu¬ 
sions on the proofs submitted. ! 

During the pendency of appellant’s application 
the Commission renewed his license from time to 
time, the last renewal to expire on April j 30, 1930, 
or “until the decision of the Commissioii” on the 
application for renewal. On February 23, 1931, 
the Commission rendered its decision, effective on 
said date, in which it adopted as its own ; the facts 
found by the examiner, his conclusions thereon, and 
his recommendation with respect thereto.; 

On January 29,1931, appellant perfected this ap¬ 
peal from the Commission’s decision and order and 
on said day made application to this Honorable 
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Court for a stay order. This petition was denied 
on February 7,1931, and was followed by others on 
March 16,1931, and April 6, 1931, which were also 
denied. Upon refusal of this Honorable Court to 
grant appellant’s first petition for a stay order, the 
Commission granted and issued a construction per¬ 
mit to William S. Walker, the successful applicant 
for the facilities formerly assigned to appellant, 
fixing the 25th day of May, 1931, as the date for 
completion of the construction of .the station. (See 
“ Answer of the Federal Radio Commission to Ap¬ 
pellant’s Petition for a Stay Order,” filed March 
17,1931.) 

ARGUMENT 

While, as heretofore pointed out in our “ State¬ 
ment of the Case,” appellant made no objection 
whatever to the procedure of the Commission at the 
time of hearing or even in his exceptions to the 
examiner’s report filed as a result thereof, the ques¬ 
tions now sought to be presented relate solely to 
the correctness and propriety of the Commission’s 
procedure. While the situation, as developed by 
the record and by appellant’s own admissions (see 
appellant’s “ Petition to Proceed in Forma Paup¬ 
eris,” filed April 17, 1931), is such that no alleged 
procedural irregularity could have possibly affected 
the result, appellant’s insistence and the importance 
to the Commission of the charges made against the 
procedure justify a separate treatment of these 
matters preliminary to a consideration of the 
merits of this controversy. 
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I. The alleged procedural irregularities 

Appellant’s objection to the procedure followed 
by the Commission in the present case is based upon 
contentions (1) that the Badio Act of 1927, as 
amended, does not authorize the Commission to ap¬ 
point examiners to conduct hearings, and that a 
hearing so conducted is invalid, and (2) that the re¬ 
fusal of the Commission to permit appellant to 
argue his case orally before it is in effect a denial of 
any hearing. Because of these propositions, singly 
and collectively, appellant argues, first, tfiat the 
Commission has exceeded its statutory authority, 
and second, that it has violated the requirements of 
the due process clause of the Fifth Amendment to 
the Federal Constitution. j 

The Commission has the power to appoint examiners to conduct 
hearings j 

Section 11 of the Radio Act of 1927 (44 Stat. 
1162) authorizes the Commission to enact rules and 
regulations for the conduct of hearings on applica¬ 
tions for instruments of authorization. Neither 

I 

the Act nor any other pertinent statute places any 
limitation upon the Commission’s power j in this 
matter. Section 3 of the Act specifically authorizes 
the Co mmi ssion to appoint “a Secretary arid such 
clerks, special counsel, experts, examiners, and 
other employees as it may from time to time find 
necessary for the proper performance of its duties 
and as from time to time may be appropriated for 
by Congress. ’ ’ Section 4 of the Act (paragraph k) 
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specifically authorizes the Commission to admin¬ 
ister oaths and take all necessary and proper steps 
incident to the conduct of hearings but does not in 
terms authorize examiners, provided for in Section 
3, to perform this function. Appellant’s first con¬ 
tention, therefore, depends for its correctness, at 
least in part, on the construction to be placed on 
these provisions of the Act. 

While it is undoubtedly true that an oath to be 
effective as such must be administered by some of¬ 
ficer authorized by law to administer oaths, and 
especially so where such oath is a statutory require¬ 
ment (Herbert v. Roxana Petroleum Corporation, 
12 F. (2d) 31), it is likewise true that words found 
in a statute are presumed to be used in their usual 
and ordinary sense unless the contrary appears. 
The term “examiner” has, because of its deriva¬ 
tion, a more or less definite meaning. It is bor¬ 
rowed from chancery practice and “examiners in 
chancery” are defined as “officers who examine, 
under oath, witnesses produced on either side upon 
such interrogatories as the party to any suit may 
exhibit for that purpose.” (Cowell; Bouvier’s 
Law Dictionary, pp. 1107, 3099.) 

Moreover, the usages and practices of boards, 
commissions, and executive departments exercising 
quasi-judicial functions has been such as to give 
this word a meaning which is commonly understood 
and accepted. In such cases it is almost the univer¬ 
sal practice to delegate the duty of actually hear- 
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ing testimony to a single member or less than a 
quorum of a commission or to an employee ap¬ 
pointed for that purpose who, in turn, transmits 
the evidence to the entire body for its consideration. 
This is true even in the absence of direct statutory 
provisions and where the terms of the statute, under 
which such body derives its powers, confers such 
authority upon the several commissioners | jointly 
and as a commission and not separately and as in¬ 
dividual members thereof. 

Th fact that Congress in the Interstate Com¬ 
merce Act (U. S. C. A., Title 49, Section 20, Para¬ 
graph 10) and in the Federal Trade Commission 
Act (U. S. C. A., Title 15, Section 49) expressly 
provided that examiners might administer oaths is 
not controlling to the contrary. Neither is the fact 
that Congress during its last session had under con¬ 
sideration a bill which, if enacted into law, would 
have made similar provision with respect to any 
examiner appointed by the Commission. (It is by 
no means uncommon for a statute to contain lan¬ 
guage which is merely declaratory of alreajdy well- 
settled principles of law or facts which are com¬ 
monly understood and accepted. In the enactment 
of Section 3 and in making provision for employees 
of the Commission other than examiners, Congress 
did not deem it necessary to enumerate in detail the 
duties of the Secretary, clerks, special coiinsel, ex¬ 
perts, and other employees. All of such terms 
have a common and accepted meaning and in this re- 
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spect are no different from the term now under 
consideration. 

Any court would listen with impatience, if at all, 
to a contention that a special counsel appointed 
by the Commission pursuant to this section, if 
otherwise qualified, was not authorized to repre¬ 
sent the Commission in litigation, to which it had 
become a party, and do all things reasonably neces¬ 
sary or incident to such representation. The same 
can be said of the Secretary, clerks, and experts, as 
to the duties usually performed by persons in such 
capacities. No reason appears why the same can 
not be said concerning “ examiners.” We can not 
impute to Congress a total lack of understanding of 
the words used by it. Neither can we impute to 
Congress such a lack of understanding of the prob¬ 
lems, procedural and otherwise, of the body of its 
creation. To do so would be to defeat the purpose 
of this and every other Act regularly enacted for a 
specific and definite purpose, but which does not 
in detail and with the utmost precision specify 
every act to be performed thereunder. Such would 
plainly be the result of holding that examiners, 
when regularly appointed and qualified, do not 
have the inherent power to do all things necessary 
and proper in the performance of those duties 
which are commonly understood and accepted as in¬ 
cidents of their office or employment. 

Nor other and additional reasons we believe the 
position of appellant in this regard to be wholly 
without merit. The Commission’s power to ad- 
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minister oaths under the Act can not be ques¬ 
tioned. The administration of an oath is a I min¬ 
isterial and not a judicial or discretionary adt (46 
C. J. 840), and while it is true that an officer or 
group of officers who are authorized to act jointly 
can not delegate a discretionary duty imposed by 
law, ministerial duties may, in the absence of stat¬ 
utory prohibition, and are of necessity delegated 
(46 C. J. 1033). i 

The cases are numerous where the judge of a 
court, who has the inherent power of administer¬ 
ing oaths, has delegated that authority to some one 
who would be otherwise incompetent and the oath 
so administered has been held valid both in cases 
where the act of administration has been performed 
in the presence of the court (United States vL How¬ 
ard, 132 Fed. 325) and otherwise (Phiilipi v. 
v Bowen, 2 Penna. 30). On principle there! would 
seem to be no distinction in the case of suchja dele¬ 
gation by a court and by a commission. The power 
of the court to administer oaths is inherent while 
that of the Commission is derived from statute, but 
both have that power. Convenience or necessity 
in the performance of duty and not the source of 
power would seem to be the criterion. 

Appellant’s entire position and all that has here¬ 
tofore been said in opposition thereto have been 
based on the premise and assumption that witnesses 
at hearings held before an administrative tribunal 
must of necessity be examined under oath.: While 
strict adherence to the rules of evidence and pro- 



12 


cedure employed by judicial tribunals is desirable, 
the authorities are to the effect that digression 
therefrom by administrative bodies is not fatal to 
the validity of proceedings conducted by them. 
{Interstate Commerce Commission v. L. & N. R. R. 
Co 227 TJ. S. 288, 293; United States v. Abilene & 
Southern R. R. Co., 265 U. S. 274, 287; United 
States ex rel. Bilokumsky v. Todd, 236 U. S. 149; 
Low Wah Suey v. Backus, 225 U. S. 460; Technical 
Radio Lab. v. Federal Radio Commission, 236 P. 
(2d) 111.) 

In the case of Technical Radio Laboratory v. Fed¬ 
eral Radio Commission (supra), objection was 
made to the exclusion of certain matter tendered 
as evidence at the hearing before the Commission. 
The matter in question was in the form of volun¬ 
tary, unverified, written statements of persons not 
called as witnesses, and also of merely verbal state¬ 
ments of persons made in the presence of govern¬ 
ment officials, all relative to service or lack of serv¬ 
ice to the public by the station. The Commission 
ruled such matters inadmissible, and this Honor¬ 
able Court, in passing upon this question, said, on 
p. 113: 

We find no error in this ruling. On the 
other hand, we think that the Commission 
has the authority, under reasonable regula¬ 
tions, to depart from the strict jury trial 
rules of evidence which are applicable to 
court proceedings. See I Wigmore on Evi¬ 
dence, Section 4 (a). 
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In the present ease the most that can be said in 
support of appellant’s contention is that the wit¬ 
nesses thought that they were testifying under oath 
when in fact they were not, due to a strained con¬ 
struction of the statute involved, which had appar¬ 
ently then not occurred even to appellant’s counsel. 
It is highly improbable that such practice hwould 
tend to defeat justice or would be conducive to the 
statement of intentional untruths except bjf those 
who would be willing to commit perjury in any 
event. In view of these considerations, the pro¬ 
visions of the Act, and the further fact ttyat the 
transcript made upon the hearing and all papers in 
the case were transmitted to the Commission who 
made its findings and decision thereon, we submit 
that appellant’s objection to the manner of jtaking 
the evidence is highly technical and wholly with¬ 
out merit. 

Appellant has waived any objection to the conduct of the hearing 
before an examiner j 

For still other reasons appellant is not now in 
position to take advantage of the alleged inability 
of the examiner to conduct the hearing upon his 
application and administer oaths to witnesses upon 
such hearing. The record discloses that the wit¬ 
nesses were duly sworn. If they were noi it was 
because the examiner had no power under the Act 
to administer an oath and not because he I did not 
attempt to do so. 


14 


The provisions of the Radio Act in question have 
been in effect in their present form since the en- 
actmeht of the Radio Act, February 23,1927. The 
Commission’s General Order No. 93 was promul¬ 
gated June 25, 1930, effective September 1, 1930, 
more than thirty days before the conduct of the 
hearing. Appellant conducted his case in conform¬ 
ity with this order and without objection thereto 
and must therefore be taken to have acted with full 
knowledge of the facts. 

Even in judicial proceedings, if the parties act 
with full knowledge of the facts, failure to swear 
a witness must be taken advantage of at the time 
the evidence is introduced or the right to object 
thereto is waived. (Slauter v. Whitlock, 12 Ind. 
338; State v. Williams (W. Va.), 38 S. E. 495; 
People v. McAdoo (N. Y.), 77 N. E. 260.) Mani¬ 
festly, a more technical rule will not be applied in 
the case of hearings before an administrative body. 

The record discloses that appellant not only 
failed to make objection to the evidence in question 
at the time it was offered, but that no objection to 
the admission of such evidence was made before the 
Commission at the time of filing exceptions to the 
examiner’s report or at any other time. This, un¬ 
der all the authorities, constitutes a waiver of any 
right to present these questions for the first time 
on appeal. 
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The Commission’s refusal to hear oral argument did not invalidate 
the hearing 

If possible, appellant’s second contention is even 
more technical and unsubstantial than his first. 
Although the submission of a case on orajL argu¬ 
ment may lead to a better understanding of the 
questions sought to be presented, and mayj in the 
ordinary case, be regarded as desirable, a some¬ 
what exhaustive examination of the authorities has 
disclosed no case in which it is laid down as the 
rule that such argument is essential to due process 
even before judicial tribunals. The eases are nu¬ 
merous in which the courts have been called upon 
to decide whether or not certain procedure, estab¬ 
lished by the law of a particular State, violates the 
due process clause of the Fourteenth Amendment 
to the Federal Constitution, and a large, although 
not an equal, number of eases where the procedure 
of Federal bodies has been attacked as Violating 
the similar clause of the Fifth Amendment. The 
general rules dedueible from these decisions and 
applicable here are: (1) That the essential ele¬ 
ments of due process are notice and an opportunity 
to defend (Simon v. Craft, 182 U. S. 427; (2) 
that the due process clause does not impose an un¬ 
obtainable standard of accuracy (Gromnis v. Or- 
dean, 234 U. S. 385) ; and (3) that in determining 
what is due process of law regard must be had to 
substance and not to form ( Chicago, B. <&, Q. B. B. 
Co. v. Chicago, 166 U. S. 226). 
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These rules as applied to administrative bodies 
and executive departments have been reaffirmed in 
substance and somewhat relaxed by the Supreme 
Court of the United States ( Interstate Commerce 
Com. v. L. & N. R. R. Co., 227 U. S. 88, 93; United 
States v. Abilene & Southern R. R. Co., 265 U. S. 
274, 287; United States ex rel. Bilokwmsky v. 
Todd, 263 U. S. 149; Low Wah Suey v. Backus, 225 
U. S. 460.) 

In the Todd case (supra) the Supreme Court in 
passing upon the validity of a hearing held by the 
Department of Labor in deportation proceedings 
said: 

Moreover, a hearing granted does not cease 
to be fair merely because rules of evidence 
and of procedure applicable in judicial pro¬ 
ceedings have not been strictly followed by 
the executive department or because some 
evidence has been improperly rejected or re¬ 
ceived. * * * To render a hearing un¬ 

fair, the defect or the practice complained of 
must have been such as might have lead to 
a denial of justice or there must have been 
absent one of the essential elements of due 
process. 

That the failure of the authority who makes the 
ultimate decision to personally hear the testimony 
or hear! oral argument does not effect a denial of due 
process was decided by the Supreme Court in the 
case of Low Wah Suey v. Backus (supra). In this 
case the court was required to pass upon the validity 
of certain procedure prescribed and followed by the 
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Secretary of Commerce and Labor in a deportation 
proceeding. This procedure provided in effect that 
the person sought to be deported might be examined 
by the authorities initially without the presence of 
counsel; that thereafter an opportunity should be 
afforded for the employment of counsel; and that a 
hearing should be held at which time the party re¬ 
spondent might have opportunity to inspect the 
transcript of evidence theretofore taken and to 
offer any further evidence which was deemed mate¬ 
rial by cross-examination or otherwise. |At the 
termination of this hearing provision wds made 
that all papers, including the minutes and any writ¬ 
ten argument submitted by counsel, together with 
the recommendations of the examining officer, be 
forwarded to the Department, and that the case 
be determined upon this record. The validity of 
this procedure was upheld as against a cohtention 
that it effected a denial of due process. 

Again, in the case of State ex rel. School District 
v. Cary (1 A. L. R. 1554, Wise.) a statute of the 
State of Wisconsin gave to certain inspectors power 
to examine school buildings, make orders requir¬ 
ing repairs or close them until such repairs were 
made. Appeals were authorized from this order to 
the State Superintendent of Schools under rules 
prescribed by him. This was done entirely with¬ 
out oral evidence or argument, purely by Affidavit, 
and such written argument as might be submitted. 
In upholding the validity of this procedure as 
against the claim that it effected a denial of due 
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process, the Supreme Court of Wisconsin held that 
the denial of the right to present oral testimony and 
to makfe oral argument upon such appeal was not 
a deprivation of due process, and particularly so 
if all facts and suggestions deemed necessary to 
the determination of the controversy were pre¬ 
sented by affidavits and in writing. This holding 
was reaffirmed in the case of State v. Whitford (11 
N. W. 424). 

Only one case has been found which is susceptible 
of the interpretation that argument is an essential 
element of a hearing before an administrative tri¬ 
bunal. In the case of Akron C. & Y. R. R. Co. v. 
United States (261 U. S. 185) the sufficiency of 
a hearing held by the Interstate Commerce Com¬ 
mission was challenged. The statute in question 
required a full hearing to be held before the Com¬ 
mission might make certain orders with respect to 
rate readjustments. In passing upon this ques¬ 
tion the Court said (on p. 200) : 

A full hearing is one in which ample op¬ 
portunity is afforded to all parties to make, 
by evidence and argument, a showing fairly 
adequate to establish the propriety or im¬ 
propriety, from the standpoint of justice and 
and law, of the step asked to be taken. The 
Commission recognized and observed these 
essentials of a full hearing. 

It should be observed, however, that in this case 
the statute required a full hearing; argument was 
in fact permitted and the Court was not required 


19 


to pass upon the question of whether or not j argu¬ 
ment was essential to due process. The challenge 
in this case was to the character of the evidence ad¬ 
duced at the hearing, and the language employed 
by the Court must be taken as authority only in so 
far as it passes upon the question actually before it. 
Moreover, it will be observed that the argument 
referred to in the foregoing citation is not charac¬ 
terized as oral or otherwise. The word “ argu¬ 
ment” means “proof; evidence; a reason or reasons 
offered in proof, to induce belief, eonvinbe the 
mind, or persuade to action; reasoning expressed 
in words” (Webster’s International Dictionary). 
If, therefore, this case is accepted as authority for 
the proposition that some sort of argument is re¬ 
quired, it does not follow that this argument must 
be oral or that the regulation in question as applied 
in the case at bar denied this right. As heretofore 
pointed out, the regulation in question permits the 
filing of exceptions to the examiner’s report and 
appellant availed himself of this opportunity. 
These exceptions constituted a showing supplemen¬ 
tal to the evidential matter and in the broader sense 
constituted argument. 

When the rule established by these authorities 
is applied to the facts in the case at bar, appellant’s 
present position appears even more frivolous. 
Each and all of appellant’s exceptions were 
directed to the findings and conclusions of the 
examiner upon the evidence adduced. None of 
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them attacked the character of that evidence or 
sought to challenge the correctness and propriety 
of the Commission’s procedure upon the grounds 
now urged on appeal. The showing made upon the 
hearing, as disclosed by the transcript forwarded by 
the examiner to the Commission, was such that no 
possible question could have arisen with respect to 
the examiner’s findings upon that evidence. The 
Commission had a right to assume that appellant, if 
permitted to argue his case orally, would present 
the same contentions made in his exceptions to the 
examiner’s report. The utter futility of consum¬ 
ing the time of the Commission in this manner is 
manifest from even a casual examination of the 
record. 

In addition to the foregoing reasons which relate 
to the particular ease under consideration, there are 
other and compelling reasons why the Commission 
can not grant oral argument on each and every ap¬ 
plication heard by it or by its examiners pursuant 
to its direction. During the fiscal year 1930 the 
Commission received 8,543 applications, 944 of 
which were scheduled for hearing, resulting in 240 
formal hearings (Fourth Annual Report of the 
Federal Radio Commission to the Congress of the 
United States, p. 40)For the Commission to have 
assumed that Congress intended it to sit as a body 

1 Figures compiled for and which will be published in the 
Commission’s Fifth Annual Keport show that for the fiscal 
year 1931 and under the examiner system, 1,096 cases were 
scheduled for hearing, resulting in 343 formal hearings. 



for the hearing of each and every application and 
then again to listen to oral argument upon each 
regardless of the conclusiveness of the showing 
made for or against the applicant, would in effect 
require the Commission to assume that Congress 
intended it to disregard and neglect its plaid duties 
under the Act. Congress has imposed no such re¬ 
quirement, and, as stated in the case of Akron C. <& 
Y. R. R. Co. v. United States {supra), at p. |197: 

Obviously Congress intended that a 
method should be pursued by which fhe task 
which it imposed upon the Commission could 
be performed. 

The regulation in question is in all respects rea¬ 
sonable and permits all contentions of an applicant 
to be presented to the Commission in an orderly 
and understandable manner prior to decision by it. 
Such regulation violates no rule of law or consti¬ 
tutional guaranty, and the facts of the present ease 
afford an eloquent illustration of the futility of oral 
argument upon a proposition of fact where: reason¬ 
able minds could not reach opposite conclusions. 

II. The merits of the controversy 

Upon a full consideration of this cash it was 
the conclusion of the examiner and of the Commis¬ 
sion that— 

From the facts and circumstances re¬ 
vealed by the record in this case, it is be¬ 
lieved that the Commission can only find 
that public interest, convenience, or neces- 
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sity would not be served by the granting of 
Mr. Sprout’s application for renewal of li¬ 
cense. 

We believe that this is so even if the issue of 
appellant’s right to a renewal of license is con¬ 
sidered as entirely separate and apart from the 
competitive showing of the other applicants for 
the same facilities and even if all evidence other 
than the records of the Commission and admission 
of appellant is ignored and disregarded. 

Such evidence shows that appellant since 1929 
has been hopelessly insolvent with no credit stand¬ 
ing and has been harrassed by his judgment and 
other creditors (B. 175-179; 194r-195). It shows 
that such condition of insolvency resulted in the 
loss of the transmitter used by him in the opera¬ 
tion of his station in April, 1930 (K. 181; 208); 
that notwithstanding the provisions of Section 21 
of the Act which require a permit from the Com¬ 
mission as a condition precedent to the construc¬ 
tion of apparatus for the transmission of radio 
signals in interstate commerce, appellant, upon the 
loss of his transmitter, proceeded to lease and in¬ 
stall new apparatus which the Commission had not 
approved and had been afforded no opportunity 
to approve (B. 20&-209) ; that in September, 1930, 
the operation of this transmitter was finally dis¬ 
continued at the instance of a radio inspector of 
the Department of Commerce, and later that such 
transmitter was repossessed by the lessor for non- 
compliance with the lease agreement (B. 181-190; 
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230); that at the date of hearing appellant was 
still hopelessly insolvent, having judgments out¬ 
standing against him in the sum of some $£>0,000 
with assets of only $500 and with no ability!to as¬ 
sure the Commission that another transmitter, if 
constructed by him pursuant to Commission au¬ 
thority, would not be seized by his creditors with re¬ 
sulting discontinuance of service to the i public 
(R. 217-219). 

A further, and, as we submit, an absolute bar 
to the granting of appellant’s application for re¬ 
newal of license is presented by the fact that ap¬ 
pellant then had no transmitting apparatus which 
had been constructed pursuant to a permit from 
the Commission and which could have been licensed 
by it (R. 220-221). Section 21 of the Act pro¬ 
vides, in part, that “no license shall be issued under 
the authority of this Act for the operation, of any 
station, the construction of which is begun or is 
continued after this Act takes effect, unless a per¬ 
mit for its construction has been granted by the 
licensing authority upon written application there¬ 
for.” Appellant’s contention, that once having 
had a licensed station no permit for the construc¬ 
tion of a new transmitter was required under the 
Act, fails entirely to take into account the require¬ 
ments of the Act and the extent of the Commission’s 
duties and responsibilities thereunder. 1 

Section 4 (e) of the Act requires the Commis¬ 
sion to “regulate the kind of apparatus to be used 
with respect to its external effects and the purity 
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and sharpness of the emissions from such station 
and from the apparatus therein.” This and the 
further requirements of Section 21, which specify 
that a construction permit issued by the Commis¬ 
sion shall prescribe “the type of transmitting ap¬ 
paratus to be used, ” make it manifest that the Com¬ 
mission must, in authorizing construction of trans¬ 
mitting apparatus, approve such apparatus as to 
type, construction, and probable external effects. 
If this is not done, regulation and the reduction of 
destructive interference of the sort contemplated 
by the Act is impossible. 

We have heretofore considered the issues pre¬ 
sented by the record in this case as being related 
solely to the right of appellant for renewal of sta¬ 
tion license. An understanding of the real issues 
presented serve to strengthen the conclusions here¬ 
tofore stated. The applications of other parties 
which were heard together with appellant’s applica¬ 
tion were proper under the Act and under the Com¬ 
mission’s rules and regulations. One of these 
applicants showed himself to be qualified to operate 
in accordance with the requirements of the Act, 
and the need for such a station in the locality in 
question was recognized and admitted by the Com¬ 
mission. Under the facts which were largely 
uncontroverted, the decision of the Co mmi ssion was 
not only correct but the only one which could pos¬ 
sibly have been rendered consistent with the statu¬ 
tory standard. 
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CONCLUSION 

We respectfully submit that none of appellant’s 
objections to the character and conduct of the hear¬ 
ing held upon his application for renewal of station 
license is well taken; that appellant was afforded a 
full hearing in which ample opportunity was given 
to present all facts and suggestions necessary to 
the determination of his right to such renewal; that 
the showing thus made was such that the Commis- 
sion could not, under the requirements of the Act, 
have granted appellant’s application; and that the 
action of the Commission should in all things be 
affirmed. 

Respectively submitted. 

Federal Radio Commission, 

By Thad H. Brown, 

General Counsel. !,’% 

D. M. Patrick, 

Assistant General Counsel. 
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